Cabinet Office Consultation: Code of Practice (datasets) 
Essex County Council: 

Response to Code of Practice (datasets) consultation

Background 
In November 2012 the Cabinet Office (CO) published a consultation on the introduction of a Code of Practice (datasets) in line with the amendments to the Freedom of Information Act by section 102 of the Protection of Freedoms Act 2012.  This introduces a new statutory duty for public authorities to publish datasets for re-use.
This represents Essex County Council’s response to this consultation.
January 2013
Response
The Council aspires to a position of publication by default wherever possible and is keen to identify ways to stimulate and support both democratic and economic activity.  We recognise that we hold a wide variety of datasets that could contribute to these activities both with respect to raw and developed data assets. 
We welcome the opportunity to contribute to this consultation.  The Council is supportive of the introduction of the code in general but would like to recommend consideration of some potential improvements and recognition of a number of risks or possible unintended consequences.
1. Setting the context and the role of advice and support in an earlier section of the document could be helpful.  While the Code helps to define the minimum expectations and a proportionate approach it should be clear that this does not preclude organisations from providing additional or alternative content or formats at their discretion if it is ascertained that approach would better fit the aspirations of the requestor.  Organisations should be encouraged to work with their local communities to establish proactive release of data best suited to their needs.   Additional guidance may be required with regard to repeated requests and applicability of section 14 exemption under the Freedom of Information Act as requestors may find themselves making repeated requests for different but similar raw datasets that might be better served through developed datasets.
2. Greater support for use of common standards and definitions in data collection.  Data is derived from a wide range of sources that will vary from organisation to organisation.  Effective re-use of datasets to aggregate or compare, perhaps across agencies, regions or nationally,  will remain a challenge for many requestors and mechanisms to encourage use of consistent standards and definitions should be supported but not mandated.  It would be useful to reference further sources of advice and support for organisations in adopting common standards and definitions. Under 8 (iii) some organisations may develop data through interpreted sources, e.g. an expert assesses and interprets then enters into a system leading to patchwork availability of datasets if other organisations source their information differently.
3. Emphasis on raw or source data while valuable, may in some circumstances present a misleading picture if the context of data is not well understood.  Increased trust, accountability and engagement may be better supported by a balanced approach including both raw and analysed data in some areas.  The recent DCLG Consultation on Regulations for a Transparency Code was recommending release of a significant volume of information where Councils will invest time to ensure it is accurate and consistent, or meets appropriate confidence levels, release of the raw datasets may encourage use of poor or misleading information without necessarily improving the transparency or usability of that data.  It should be noted that the requestor may have variable levels of skills and knowledge in relation to data analysis, statistical methodologies and the meaning of any metadata supporting the released data.  There is a strong possibility that expert requestors may expect a level of awareness that exceed the organisational experts or that specialist staff defining metadata may find it difficult to advise novice requestors.  The Code of practice should include references to sources of advice to support both requestors and those releasing data.  Essex County Council works in partnership with other local agencies through the Essex Information Management Group and Essex Online Partnership to support communities of practice and organisations have already implemented approaches where expertise can be shared between organisations through collaboration or shared services.
4. Release of incomplete or draft datasets while improving the timeliness of release of information could lead to misleading and unreliable information being used.  There is greater concern over release of incomplete or non-validated data as perceived discrepancies in released data can require disproportionate effort to explain.  Additionally this raises concerns over potential vulnerability to liability claims and increased challenge of data that has been subjected to robust and often sophisticated analysis and validation.  While the Council should be transparent and open to appropriate levels of challenge there are concerns that resources could be diverted from a focus on service delivery to a focus on explaining our analytical methodology.  This will only be partially mitigated by the use of metadata and information about the context of the data set.  It would be useful to have greater clarity of the relationship between raw and developed datasets with regard to transparency.
5. Licensing and intellectual property is only partially supported through the use of standard licensing.  There should be recognition that expert legal advice might be required and that organisations are not expected to undertake unreasonable effort to source consent for re-use where intellectual property rights are unclear.  Data may be sourced from a wide range of sources and it may not be possible to identify or engage with the originating organisation, for example information originally sourced from health related agencies might not be traceable to owners in new Clinical Commissioning Groups, agencies or transfer of intellectual property in relation to Public Health teams.
6. Under the Re-use of Public Sector Information Regulations there is recognition that release of data or information under license has the potential to undermine existing commercial enterprise.  License guidance should include recognition that the type of license applied could both stimulate and potentially damage economic activity.  
7. The significant number of raw data sources may be easily identified and released but some data is built up over time, gradually aggregated, from expert or ad hoc activities.  It may then require effort to disaggregate from non-raw data to create the requested datasets.  Examples should be provided to confirm the extent to which these are considered raw or value-added datasets.

8. Local authorities are heavily committed to commissioning approaches working both commercially, where contract clauses can enforce rights of access, and increasingly with partners and the voluntary sector, where formal contracts may not be applicable.  Even where it is possible to update our contracts and commercial relationships to ensure appropriate contract clauses are in place to support requests relating to raw data may need to follow the contract review and re-procurement cycles to factor increased availability to encompass raw data.  It will be increasingly difficult to track ownership and availability of raw data which can introduce a greater burden of administration in releasing this information.  It should be recognised that there could be increasing complexity and more frequent changes in relation to data ownership and data processing and that this will have an effect on the cost and proportionality of effort in releasing data.  
9. Specialist formats and tools are sometimes required, for example for spatial or graphically based data.  Further guidance would be helpful with regard the relationship between INSPIRE regulations and these requirements.  Additionally not all organisations would be in a position to provide advice to requestors about available tools without risk of bias to the vendors they use.  It would be helpful to develop guidance on the data.gov.uk for users that organisations could reference rather than relying on local officer awareness of market options or open source tools.  It does not make sense to expect individual organisations to duplicate something that could easily be supported centrally.
10. While the FOIA exclusions are applicable there is an increased risk of exposure of personal data.  Strong reference should be given to the ICO Anonymisation Code of Practice with recognition that wider access to datasets may make increase the risk of aggregation of sources leading to individuals becoming identifiable.  This is particularly the case where requestors are building a picture over time where data mining across multiple datasets may expose further insight.  We would support the comment raised on the online consultation tool that further guidance should be included to minimise the risk of inadvertent leakage of information through hidden fields or lack of specialist knowledge should be available.  We have taken steps to protect our information released under FOIA and EIR requests but other organisations may not have the resources in place to develop their practices.  

Increased perception of risk from availability of these datasets may negatively impact on information sharing behaviours around other datasets.  Smaller public sector bodies are likely to have more limited access to expertise, for example some tier 2 or 3 local authorities, schools and FE colleges and the emerging Clinical Commissioning Groups. These organisations may have solo practitioners to deliver all aspects of information governance.  There is an increased likelihood of risk-averse behaviours around legitimate data sharing, not just the release of datasets to requestors, where lack of confidence often causes over-protection and reluctance to share.  Any mistakes in removing identifiable content from released datasets made by any organisation will increase the perceived risk across the community.  We would strongly encourage increased availability of advice, guidance and best practice examples for all users.  The ICO could play a very significant role in confirming and promoting best practice behaviours both improving the adoption of safe working practices and promoting levels of confidence for practitioners and citizens.
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